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ITII Speaker Introduction

John D. Thompson
Partner
Oberman Thompson & Segal, LLC

Minneapolis, MN

John D. Thompson is a partner in the Minneapolis law firm of
Oberman Thompson & Segal, LLC. John has been practicing labor
and employment law for over 22 years, both in private practice and
for 5 years as an in-house attorney at 3M Company. John also has
a commercial litigation and general business practice.

John provides assistance to employers in all aspects of labor and
employment law, ranging from preventive training to counseling to
litigating charges of discrimination, grievances and lawsuits. John
has taken over a dozen employment lawsuits to trial in his career,
involving claims of age, disability, race, and sex discrimination;
sexual harassment; breach of contract; negligent retention; and
violations of non-competition agreements.
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Speaker Introduction

Patricia Dougherty SPHR

Sr. Management Consultant
Milo Belle Consultants LLC
Offices in Denver, Omaha, Sioux Falls & St. Paul

Ms. Dougherty has more than 25 years of leadership, operations
and financial management background. She has served in
numerous roles including Vice President of Human Resources,
Director of Nursing and Nurse Recruiter. Ms. Dougherty was also a
Commissioned Officer in the United States Army Nurse Corps for
10 years.

Milo Belle Consultants, LLC, is a specialized professional firm that
provides a range of governance, risk and compliance services,
including Sarbanes-Oxley (SOX) compliance, internal audit,
business process improvement, interim CFO placement and human
resource management services..
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Current Law under NLRB

National Labor Relations Act

Union certification if agreement or 30% of
employees sign cards and majority vote by
secret ballot NLRB election

Employer can demand secret ballot
election even if majority of employees have
signed cards

Decertification secret ballot election if
30% of employees request decertification

OBERMAN THOMPSON & SEGAL, LLC

Attorneys at Law

ITII Employee Free Choice Act

No significant recent employment legislation
-Last broad expansion of employee
rights was FMLA in 1993

Momentum for employment and labor law
changes

-ADAAA
-FMLA Military Family Leave

-Paycheck Fairness Act; Lilly Ledbetter
Fair Pay Act
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I 'II Employee Free Choice Act

Failed 2007 Effort to amend NLRA

H.R. 800; S. 1041

http://thomas.loc.gov/cgi-
bin/query/C?c¢110:./temp/~c1100irgal

H.R. 800 passed 241-185 on 3-1-07
Senate cloture motion failed 51-48
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I 'II 2008 Election - Political Shift

President Obama supports it
Sec. of Labor Nominee Hilda Solis
Democratic Gains in Senate

Prospects for stopping filibuster

Lobbying efforts
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ITII 2009 Congress

EFCA will be re-introduced in 2009

House of Representatives--will likely
pass again

Senate 58 or 59 Democrats support
EFCA
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More than card check legislation

Three parts to EFCA

Card Check
Bargaining requirements
Enhanced remedies and penalties
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I III Card Check Current Law Since 1935

Union seeks signed authorization cards
-Request employer to voluntarily recognize
-Employer has no obligation to recognize voluntarily
based upon cards

Union files election petition
-Employer campaigns
-NLRB conducts a secret-ballot election
-Union must win majority of votes cast
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If majority of employees sign cards, no
election needed

NLRB shall certify union

No change to decertification rules

NLRB to develop model cards and
validity procedures
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I 'II Bargaining Current Law

Bargaining begins within a reasonable
period after election no timetables

Each party makes proposals each can
reject other s proposal
If no contract reached:
-Union may strike

-Employer can lock-out
-If impasse, Employer may implement its proposals

Parties not required to arbitrate
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Union can demand that bargaining begin
within 10 days of certification

If no final contract reached in 90 days,
either party can request mediation

After 30 days of mediation bargaining
submitted to arbitration
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Rl ooaiing o

ARBITRATOR DECIDES final terms of
binding two-year contract, including wage
rates, benefits and terms of employment

Employers could be forced to grant
wage increases

Employers could be forced to grant
additional benefits

Employers could be forced into union
multi-employer pension and/or benefit
plans
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I 'II Remedies Current Law

Unlawfully discharged employees owed
back pay

No civil penalties for violations of NLRA
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ITI' Remedies - EFCA

Back pay enhanced to include double
liguidated damages for unlawful discharge
during union organizing or before initial
contract

-Thus, employee receives triple back pay

Civil penalties up to $20,000 per
violation for repeated or willful unfair labor
practices during union organizing or before
initial contract
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Proposed RESPECT Act

Initially introduced in March 2007
164 co-sponsors in the House
31 co-sponsors in the Senate

To be re-introduced in 2009

Re-Empowerment of Skilled and Professional
Employees and Construction Tradeworkers
(RESPECT) Act

Would amend NLRA to revise statutory definition
of supervisor

Would make it more difficult to have individuals
classified as supervisors
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A statutory supervisor is not an employee
under the NLRA

Excluded from bargaining unit

Avoids situation where management supervisor
also represented by union

Current NLRA definition

Supervisor means any individual having authority
to hire, transfer, suspend, lay-off, recall, promote,
discharge, assign, reward or discipline other
employees, or responsibility to direct them, or to
adjust their grievances
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Proposed RESPECT Act

Would amend statutory definition of

supervisor

Supervisor must perform specified duties for a
majority of the individuals time

Delete duty to assign employees
Delete duty to responsibility to direct employees

Essential role of most supervisors is
managing and directing other employees
work and assignments
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Under the EFCA, if a union obtains union
authorization cards from a majority of
employees:

A. The employer may request secret ballot
election.

B. Employees opposing union may
request secret ballot election.

C. NLRB shall certify union.
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Under the EFCA, if an employer unlawfully
discharges an employee during union
organizing or before initial contract,
employee s remedy is:

A. Back pay.
B. Double back pay at discretion of NLRB.
C. Triple back pay.
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I |II Employee Free Choice Act (EFCA)

Questions and Answers
for this portion
of the
presentation
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I 'II Contact information

John D. Thompson, Attorney at Law
Oberman Thompson & Segal, LLC
120 South Sixth Street, Suite 850
Minneapolis, MN 55402
T 612 217 6447 F 612 217 6444
www.otslawyers.com

jthompson@otslawyers.com
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ITII The Impact of Positive
Employee Relations

Regardless of new legislation, new and
increased union activity is on the horizon

Political changes will foster many
employment law changes

-Appointment of new NLRB members

-New leadership and philosophy of
government agencies
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ITII Planning for EFCA

...0Nce a union organizing campaign is
underway, labor laws significantly limit
the types of actions employers may take

with their workforce, so .

ACT NOW !l
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ITII Planning for EFCA

Unions thrive when workers fear economic hardship

Historically, workers turn to unions for security in an
economic crisis.

Unions thrive on employee fears in a difficult economy.

With job losses, wage and benefit reductions, and
declining retirement plans, it is easy for unions to
successfully pitch their services to a workforce ready to
believe anyone who will promise better times.
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ITII Planning for EFCA

Develop a strategy

Be proactive and not reactive

Audit Company vulnerability
Recommend an objective outside facilitator

Review and analyze trends in HR Metrics

Focus on the possible causes
Why would an employee sign an authorization card?
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Proactive Steps to Remain Union Free

Open Communication/Conflict Resolution
Setting Clear Expectations

Competitive Compensation & Benefits
Physical Working Conditions

Tough Minded Leadership
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ITII The Real Reasons Employees
Seek a Third Party

Management fails to deal with known issues
Sexual Harassment or intimidating behaviors
Day Care
Family Leave
Job Sharing
Flexible Benefits

Values and Ethics
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ITII The Real Reasons Employees
Seek a Third Party

Supervisory Practices

Favoritism
Lack of appropriate discipline
Harsh treatment

Dishonesty
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ITII The Real Reasons Employees
Seek a Third Party

Poor Management Practices
We/They line
Absentee management
Soft management (wishy-washy)
Failure to correct known problems
Unethical or unlawful practices

Dishonesty
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ITII The Real Reasons Employees
Seek a Third Party

Compensation and Benefits

Inequitable compensation programs
Inadequate compensation
Inequitable benefit programs

Inadequate benefit programs

Retirement benefits
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ITII The Real Reasons Employees
Seek a Third Party

Physical Working Conditions

Staffing
Cleanliness
Facilities
Work Breaks
Equipment
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ITII The Real Reasons Employees
Seek a Third Party

Policies and Programs

Lack of advancement programs
Poor Human Resource policies
Absence of a solid conflict resolution system

Nepotism
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IT'I The Real Reasons Employees
Seek a Third Part

Insecurity

Work re-design/Re-engineering

Significant change

Breach of trust pay benefit changes

Employment at Will

Lack of leadership

Inadequate communication (i.e. staff read about things in the

newspaper before they are aware of company changes)

Fear of harsh/unfair discipline
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ITIl Early Warning Signs

A significant change in the rate of turnover
Either upward or downward

Exit interview information

Trends indicates that employees are unsatisfied with
company as an employer

Complaints begin to be made by a delegation, not
single employees
Requests for group meetings
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ITlI Early Warning Signs

Employee complaints change

Frequency increases, decreases or employees stop
talking to you

Management receives an unusually large
number of policy inquiries
Particularly regarding pay, benefits and discipline

Avoidance of supervision
Employees clam-up or go underground
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ITII What Should You Be Doing Now?

1. Communicate with employees

Consider development of ongoing information
sources for employees/supervisors

Websites
Newsletters
Open forums with CEO

Leadership rounding
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ITII What Should You Be Doing Now?

2. Educate leadership and supervisors

Why and how employees organize

Signs of organizing

Do s and don ts

Supervisor s role

NLRB process

Solicitation/distribution rights of employees and outsiders
Union organizing tactics

Impact of unionization




